
in sail! land, manufactured the same into mont for possession, must lie in favor of
lumber and sawed tim'ners, removed and the administrator. (Id. Sue. 293, and
carried said lumber and sawed timbers ' cases cited Note 2).
away from said land and converted thfs When ho has properly asserted his
same to his ow n use; that said lumber . ri ;ht to the possession, he may maintain

SL'iMlKM i: COUltT IUX'IMOX.
i: !i::ticd;fi-oi- SeeondlFnge.

ite of i n ! i o : itmico without any interpos- -

vet" ' freehold.
is Am. A Eng. 'Ency. of Law. 1st K1.
1.

wiiich the Despondent, after the death of
the inirst to committed tho alleged
trespass, c, would entitle him as such
ailini mst: ator, to maintain an actiwn
thorefoi-- The title of tho intestate to
these lands upon his death vested under
our statute, in his heirs. It certainly c 111

not be ftretendod that the title to real
estate in C.Ii'ornia upon the death of the
intestate vesud in the administrator in
this State for any purpose whatever.
Neither would the law of this State,
under the authorities cited, vest in the
administrator the. 1 itrht uf poss' ssion or

.union law a mortgagee in
n such might commit waste
had expressly covenanted

h u he would b required to
;r cut to the interest and

the mortgage debt in an sic-'- :!

9 or redeem.
Cruise on Jlua.1 Property,

It is the duty of the Administrator to pay
i oif the detts out of the personal estate, if

sufficient for that purpose, and prepare
tlvj estate for distribution among the
heirs. To discharge this duty he must of
necessity, be permitted to maintain a bill

' of this description as the only means of
uscertaining what may be due, ifany-- I

thing, on the mortgage."
Merriara vs. Barton, 14 Vermont. 513.

It will be noted that the right of the
Administrator to maintain an action to
redeem the intestate's land from a mort-- i
g igeis based upon theexpress provisions

j o."the law, making the lands assets in his
j hinds to be administered upon and giv- -

iug to him the right of possession
thcreeffor the purposes of administra-- 1

tion. Notwithstanding our statute gives
the administrator appointed thereunder
the right of possession of the lauds of the
intestate not exempted, and th right to

VI a:
se sio-

iless h.
rain-'- , i;,
p!y tl:

rineipa
on to !

(jre.?ni
ol.2,
Hill a;
28 All:.

possessory action in his own name, even
against the heirs or devisees, or recover
the rents, incomes or profits, or for in-

jury to the land, or anything severed
from it, or for injuries committed before
he took possession and after the death of
the decedent. ('?. Sec. 337).

"An executor or administrator, may
maintain an action to ret-ove- timb'r
logs cut and removed by a icspasscr
from the lands of the estate, although the
heir or devisee may also maintain an ac-

tion, on failure of the personal represen-
tative to assert his statutory rights.''

( I.eatherw ood vs. Sullivan, sl Ala. l.i
"A personal representative who has

taken possc-sio- n of the real estate of the
dere Ivnt c.iii maintain an action for

injuries to s.ieli rxdty cimmitled

tlx1 Plaintiff would innure to the benefit
of all creditors of the deceased and to all
bis heirs in manner contemplated by
tho law and would be no injury to any
one. And the deed prayed for would
benefit all parties w ho have any interest
in the estate situated in California by
placing the title beyond dispute in the
estate there, and thus aid i n the prompt
administration thereof, while ai I think
I have shown abo e the Defendant can
be in no manner injured in any of bis
rigiits or subjected to a second recovery
for the value of said property so con-

verted lny him.
The Plaintiif is liable for the payment

of said promissory note so far as any-
thing appeal s to ;Jie com . :, and if he
has not the legal capacity to maintain
this action he has no deli use against said
note. Ho could not properly set nj as a
defense in ;ih action on th note by the
Respondent any of the matters contained
in the complaint hen in. 'The Despon-
dent may then retail; said lumber and
timber to his wwn use w ithout account-

ing to the I'lai ni iii' tin re for and compel
the I'laiuiiif to pay s;;id if there bo
MiiUcient aset.- - in his hands, i am of
l.pilii.'i! that Albttit !'. Price as t!i;

.,11 Mortgages, It h Ed. See. 1123.

V Eng. Ency- - r,f Law , 1st Ed., p.

vs. Derby, "nd Vernon, ."51)2.

7.

Hanson
Met 'i

and timber manufactured, removed, car-

ried and converted as aforesaid by the
Defendant, were and are of the net value
of six thousand dollars; that there is due
the Defendant on said promissory note
and for certain payments made by tho
Defendant on account of said land the
sum only of one thousand, seven hun-
dred dollars in the aggregate.

The Plaintilf prays for judgment for
treble the said sum of si x thousand dol-

lars, less the said sum of one thousand,
seven hundred dollars, and for costs of
suit, for a decree requiring the defendant
to surrender to PI iif said pronu:-so- ! y
note and to execute, acknowledge and
deliver to him, as such administrator, a
conveyance of said land, and for general
relief.

it is said in the decision 00 dem o rn-- i :

"This is an ao1 ion 011 the part of Albert
F. Price, as Administrator of tlioc-t-it- e

YilIam E. Pri-t- , deceased, appoiiiit-- in
the District i.'.unt ot tin; Second .liclieial
Disiri: t ol toe Slain o.' Neva. ia, in and
lor Wash c ''otr.ity, a.;:ii.;si M. K. Ward,
a m of liiis ju riso ei ion, In obli-il- t a
decree of i h is Court di el a ring a .b. ox-- ;

ceuifd in this jurisdiction by William K.

; vs. Digby, S Black. (Ind.)

the riiit to i f cover tho possession of said
lands. I ;' the 11.' minist ra'.or can have 110

title to the lands in California by virtue
of his appoint mcul a-- administrator inj
this Si :'., i :' i e i. nut cut it led t the pos- -

session of the saiiM under Iris appoint- -

mini, he cm have no right, title, or in- -

w Uaio or in them, and therefore
cannot th-- "owner" tin n ot' in
any sense or moaning of that w ord. This
( 'ou rt ; gi g an iuo i pietalion to the
word "uwiit r" as used in our Statutes,
has been very li'.er.i!, holiin',- that on-- !
who hoi the ri.i;iit of n ism-ss- i n to ho .he
o-- ti'-- therw.-f- . K r a fo I and exhau-t- ! e
discuss!. i! ..f 1 In- see Stale vs.
NY heeler. -'- ,( NV . 14- -. If, then, the a

o.u;nnt ututir Viie-,- c statutes
maintain the a. .ion, we must !i.i1 to

tiic rents, issues and profits thereof for
the purpose of administration, and the
same become assets in his hands for the Ki;;t llllil h HI 'I 'l h

even if lie injuries wcrj
fi re h" took possession,
iciP-r- ad ministration

1 ins is so,
committed br-

and before his
were gianted."
Minn. s!.

Omicivoiicl; vs. Jray, 1:1 X.J. Eq. '".
" Vithmi'i'li a mortgagee in fee in pos-vvi-.'- ni

h is a right at law to commit any
. in. I i

'
v, a ste, because he is considen 1

s the owner of the inheritance,
ot ho v. ill be restrained in equity; and
io court f chancery will a No decree an
count " be taken of the trees cut dawn

iid direct ti e produce to lie applied first
1 tho i .iioHt of interest due on the
ion- a. '. and then in reducm;; t!:o

!Nn !i vs. . o igan, i'

"I i't'ei s 's are va'
th t!at-niative ofre

.mi ami nnoeeu-i- i

action would
ng possession."

1!!!'
::et : n for the co

pied, the ori'igisi-- ; ot
equivalent to tak:

(Ll. 2:i Minn. 41. )otner pro isious ino Jaw to ;e.cei t on
in' .bv rue above
his it iily to do So
editors of the de- -

riileip
Oreo I aim personal

rignt to mail. lam ti.:
covey of a ju L'm
indicate! and lio-- ' it i

in the interests uf t

cedent and id!
in said esiate. I am

"s Cruise on Ileal Property.
! lie w liolo le re:

under hoc system is as--
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is and may be if
payment of t he

whether --
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suoaled
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said demn rrer slim, Id In
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i" 01 :ui o.i ,. isl, at : s to io:i::i-- 1

a t 'on In the la I ii:i;.i,
urn I u.isorii-.- ' to nuiiiiain
I respa s com 1:1 itt ci upon tiic
of ih.- deca-s- 1 while liio.
!i iwu do not ui;ik(. a else

'provision, and tho right ..if

iter, aiul f- r 1 iplo
ooiini'ttd on said

u;ii"n!y
fain (: : .u
section is !

actioi.s fo!
re-- 1 estate
The 'ai ts

ihi- -

1! ty by said D:-- It is fur
1 be i e'g-neti- t ce ( r- -i d.

Filed N o y c m In ; v . ' ' ;i.

: s
Secret ,, v of Slate and F.x- -

H

iii io t 'lerk

011k vs. Gray, srjnu.. it is
A mortgage in po-.- -. ssion is

i count for all rnnt, K.-;1- 3 and
'.veil by him, and lor i.U wa-t- e

.eiion of the premises, and
'1 t the allowance for tbuse niat-- :

, in- - amount due on his mort- -

i;aylia adopted the proper
him to such allowance

u cross bill ana praying for such
;;i,d to be allowed to redeem on
i.e. balance. But such allowances

: i claimed either on a biil to
- or a bill to redeem against a

. in possession and in posses

ai'C
ulli-- !

ro!::,
uj.i de-

mist d.
Ci S iY'

a!

U!'So t

-- filing

laying
an en!;

"oreelos
mrtga-- ;

ther said: Taking i.ifli.e al legal ions
of the complaint as true it simpiy
amouiiis to a il.H-L.- .tioM that lid prop-
el ty is the prop, rty .f tie i tate ,.;
YViiiUiii Piico. deceas.-d- . in ti e s;..u- - 01

California, snbj.ei to admiid-- t rr.t '.

in n
of tic Si! preme ' u ri .

Filed with primer for official pu-
blication Novembers.. Jj.!ip.

fit (if N : IIowki.l.

payment 01 dents, it cannot be claimed
01 maintained tii it he is entitled to the
possession of lan is in another IS ate and
under ai other jurisdiction, or that Mich

lands becvine acsets in his hands I'm- I lie

purposes of administration. Discussing
the power of Administrators the Su-pre-

Court of Iow a uses the following
language: " The Administrator appointed
in this State derives his powers from the
statutes ot this Mate, lie succeeds to
none of l:ie pow ers or rights of the Penn-
sylvania Administrator. His appoint-
ment em powers him to collect such
sets of to" estate as, may bo found in this
State, and he may mn.ko such disposition
of ttiem as is direeie 1 by the laws ot th s

State; a- ! he is not answ erable for his
conduct it her to the foreign Adminis-
trator or to tho power from whi'-- his
authority is derived, but is independent
of both. There is privity neither in law
nor estate between them, and thura is 110

general principle of law under which it
can be held that a judgment againct the
one is 1 Hiding upon the others.''

Creswoll vs. Slack, to Iowa, IP).
The Supreme Court of the United

States in Johnson vs. Powers, discussing
the same question, quotts with approval
from the opinion of Mr. Justice Grier in
Stacey vs. Thrasher in which he uses
the following language: "The Adminis-
trator reseives his authority from the
ordinary or other officer of the govern-
ment whefothe. goods of the intestate
are situate, but coming int such posses-
sion by succession to the interstate : nd
onermbi-rc- with the duty to pay his

b is consij. in jaw as in priv-
ity wi 1 him. and therefore bound or

ut
. can

t tie a lm i nisirator to m:;i n t ai o an
for trespass commuted up. .11 the 1

th deceased, -- i:.i.te in this St.i;
only arise i y inippcation from hi
to the possession, and the rents

that (tra;. . gives a rigid of act ion, riot
to t;.- - aduiii.i-Stal- e

of Nevad.i
trator appointed in the
, but to t ! t e administrator

appoints or that sliould ue appointed, 111

the Slate of California. The claim for Restore Vitality, Lost Vigor and Manhood.

Cure Impotency, K ight Emissions and
wasting diseases, all effects of self--da ma ;os for waste rests upon the same

abuse, or excess and incus

sion as a mortgagee. He cannot be railed
.0 account, in such suits for trespass
ouimiite by him; nor if h is in pos-

session :s a tenant of a mortgagor under
1 lease from him, which a mortgagee
nay take as well as a stranger, can the

.noritc-ie- e i laim an allowance for rent

cretion. A nerve tonic ana
blood builder. Brings the
pink glow to pale cheek and

and profits as conferred by pre--cdi-
i g

sections of tho same act, (Section 'i4 and
lti-l-l or by giving to the wmds "owner of
such lamis" of Section .'i27., above cited,
an interpretation that would allow the
party entitled to the possession of such
lands a right of action.

AYe must ihereforo conclude, that an
administrator appointed under the laws
of this State holds no such right, title

in and to the lands of his intes-
tate situated in another State as would
authorize him to maintain an action to
redeem from a mortgage thereon by set-

ting off ogainst the mortgage debt waste
committed thre-M- i by tho mortgagee in
possession thereof as mortgagee after the

restores the fire of youtft.lease or waste committed as a
y mail 50c per box, 6 boxes

lueon ll

:enaut."
Sc ;;N for &2.50: with a written srnaraa- -Guthrie vs. Kah!, hi Pa. St.

Keeping those general nrinciDles in

tee to core or refund tlia money.
Send for circular. Address,

NERVITA MEDICAL CO.
Clinton & Jackson 8ts.( CHICAGO,

For Sals bv
F. i. STEINMETZ, Druggist,

Carson City, Nevada.

iiiind. v a come to the main question pre- - j

seated v the averninnt-- i in the, iirt
count f the cotnnl mi' ih right of the. i

I think said coniemi iM of coun-.- i I and
the inference sought t U: drawn there-
from aga'm- -t til.; rights of lie; adminis-
trator in this case are without merit.

It is argtiod by the trial court and by
coui'.sf l that a decree declaring said deed
to be a inortgago and requiring the De-

fendant to execute a deed to the Plaintilf
by the District Court of Washoe County,
would be meddling or interfering with
the devolution of the property of the
estate in the State wiier.; it is located,
and that the courts of that stato would
disregard such decree and deed, and that
the Defendant would be still liable to
an action for waste by an administrator
appointed in California.

Tiio answer to this contention is first:
That such deed w ould in no manner
meddle with the devolution of the prop-
erty of the estate situated in California.or
interfere with the administration of the
estate there. A deed from the Defend- -

ant to the Plaintilf as administrator
would simply take the title out of the
Defendant and place it in the Plaintiff as
administrator, showing that the property
belonged to the estato of ti e deceased,
whereas, it now appears of record in the
Recorder's office of Nevada County, Cali- -

ifornia, to belong to tho Defendant.
It would form the basis for, aud facili- -

tate the administration of the estate of
William Price in that State.

Second: There would be no occasion
for the Administrator when appointed in
California to bring a suit to have said
deed to the Defendant decreed to be a
mortgage and thus determine the true
ownership of said land.

Third: Such administrator could not
recover a judgment against the Defend-

ant for w aste or for the value of sai l

lumber and timbers converted as afore-
said unless the Defendant voluntarily
placed himself within the jurisdiction of
a California court.

The contention that the courts of Cali-

fornia would pay no attention whatever
to any sik h deed from the Defendant is

simply an assumption of counsel.
It seems well established by the

authorities cited by Appellant's counsel,

death ol the intestate, nor lias such ad

basis."
That this deed, in elfeet, is simply a

mortgage under the allegations of tho
complaint is not contravened ami needs
no citation el authorities. That some
one is entitled to a decree declaring it to
be a mortgage seems clear. It seems
clear that the Defendant is liable to ac-

count to sums one, in some court, for the
net value of said lumber and sawed tim-

ber, that he removed frem the mortgaged
premises and converted to his own use,
alleged to be the sum of six thousand
dollars. It likewise appears that some
one is euiitled to a personal judgment
against the Defendant for the dilfeience
between said net value of six thousand
dollars and said one thousand and seven
hnndred dollars due from said estate t
Defendant, and to a conveyance of said
land lroni the Defendant so as to put the
title in the true owner, the Estate of
William Price, and to have said promis-
sory note given up.

To recover the net va! ue of said prop-
erty so converted, or 1. judgment for the
difference between said value and the one
thousand, seven hundred dollar due the

ministrator such right, title, or interest
in said lands as would authorize him to
recover for such damage committed as
aforesaid, nor has he such power or

estopped by a judgment against him.
Yet his representation of his interstate is
a qualified one and extends not beyond
the assets of which the ordinary had jur-
isdiction."

Johnson vs. Powers, 139 U. S. loO.

The follow ing authorities hold to the
same efi'e ::

1 Wot inn's Law of Admr. See. 158,
8 Am. A-- rmg. Ency. of Law, 1st Ed. 427,

iutniiii-sirato- to maintain an action to
redeem. Uanerally, such action can be
maintained by those who have an inter-
est iw t ic mortgaged premises, and
would be losers by foreclosure.

"Any person who holds a legal estate
in the mortgaged premises, or any part
thereof, derived through, under or in
privity with the mortgagor, and any per-
son hold.iig either a legal or equitable

v. d. jox:::
Attornoy-- a t- - Law

authority confer run by our statutes to
maintain an action ."or damages in tres-

pass committed by Despondent upon
said lauds after the death of the

Carson City, NevadaThe admitted wrong is not without its
proper remc y, and tlie right of actum
can be maintained by the proper parties.

The judgment and order will bo a I'

ll lined.
Massky, J.

I c ncur P.r.i.wxAP, I. C11AS. .J. l'KNCE.LA FK PEXCK

IdSsK.NTIXU

Taylor vs. Barron, '!." N. II. 4'.i,
Deery vs. Carv, o V,tl. 803,
Braithwaite vs. H.irvev, 3U Pac. (Mon.)

3'J,

State vs. Fulton. 40 S. V. (Tenn.t 2'JT.

If, tiiiiii, an ae- : p n deem lands from
a mortgage by off and applying
damages in waste commiltird by the
mortgagee i;i possession, as such, can
only b? maintained in an action to fore-
close or redeem, and if the Adminis-
trator can otly maintain an action te re-

deem us to such lands as are assets in his
hands for tho puipnse of administration,
or to which he is entitled to the posses-
sion, then it cannot be claimed that he
has any power or right to maintain such
action as to lands which are uot as

P.ouutiield, C. J.
A demurrer to tin' PI lintiff's complaint

PEXCE & PESCE.

ATTORN EYS.

Koouiri dilO-- l Parrot t linilding-

San Francisco.

Defendant, the action would have to be
prosecuted in a court having jurisdiction
of the person of the Defendant. No
Court in the Stato of California can ac-

quire jurisdiotiou of tho person of the
Defendant in the State of Nevada, the
place of his residence, by the service in
this State of any process or notice that it
may issue. We cannot presume that the
Defendant would voluntarily appear in
such action and submit his poi son to the
jurisdiction of such court. An adminis--

ueu on !)hj premises, or any part thereof,
under or m privity with the mortgagor's
estate, in iy also in like manner redeem
from a pi ior mortgage."

Ponsere-y'- Kq. Jursp. 2S0.

"No person can eomo into a court of
equity r a redemption of a mortgage
but be '. !i is entitled to the legal estate
of the in.'i tgagor, or claims a subsisting
interes: ii.derhini s. If (he Respon-
dents h ive shown no interest in them-
selves o: a right to redeem the mortgage
on their own account, or on account of
others with whom some connection is
show n, nd whose interest they have a
right t.t represent, their claims cannot be
support'."), notwithstanding some other
person might have a right to enforce the
aine U;m."

t; nt vs. Duane, 9 Johns (X. Y.)
fill.

At common law the real property of a
decedent could not be subjected to the

was sustained by the District Court on
the grounds that said complaint "does
not state facts sufficient to constitute a
cause of aetien in favor of the Plaintiff
and against the Defendant." Judgment

that when the court has acquired juris-
diction of the parties in a matter of properwas given to the effect that the Plaintiff

recover nothing from the Defendant, and trator appoiuted iu California could not equitable cognizance, it may by actingsets in his hands and the possession of
in personam, compel the conveyance ofwhich he is not entitled to.

Considering now the right of an Ad
that the Defendent recover his costs of
the Plaintilf taxed at the sum of three
dollars. This appeal is taken from theministrator appeinted under the law of

interests in real property, and administer
other relief in the furtherance of justice,
notwithstanding the property or interest
involved may be situated within the

this State to maintain an action for dam judgment and from the order sustaining
ages in the nature of waste committed the demurrer.
after the death of the intestate by a It appears from the complaint that said
mortgageo upon the mortgaged premises

Alfred Ghartz
Attorney at Law
Oliioe in Bank Building

Carson City, Nevad.

J. D. Torreyson
Attorney at Law

Office on King Street

Carson City, Nevada.

situated in another State, it is. clearly ap
William Price died intesta e in October,
1897, at Washoe County, State of Nevada
the place of his residence; that said Alparent that if the rule laid down in the

authorities above citod prevails here, no
such authority, power, or right exists.

bert V. Price was duly appointed admin-
istrator of the estate of said deceased by
the District Court of said County, and
that he duly qualified and entered upon

If such claim for allowance for damages
by waste can be made only in actions to

State.
From the allegations of the complaint

it appears that the Defendant has unlaw-

fully appropriated a portion of said prop-
erty of said estate. The deed prayed for
would be a means to prevent further un-

lawful appropriation and preserve the re-

mainder of said property to said estate
which equity and good conscience de-

mand.
That the complaint shows that some

one is entitled at least to recover a per-
sonal judgment against the Defendant
for said value of said lumber and tim-

bers, less the said sum due the Defend-

ant, and a decree declaring that said deed
to Defendant is a mortgage, and requir

foreclose or redeem under the reason

maintain such an action in a court in the
State of Nevada. If such action cannot
be maintained in a Nevada court then
the Defendant may retain said lumber
and timber r tha proceeds of the sale
thereof to his own use,although, an shown
by the complaint and admitted by he De-

fendant, as the case now stands, the same
is not his property.

In Edwards, Curator vs. Ballard, 14 La.
302, it is held, that although no real action
would lie in Louisiana for lands sold in
Mississippi, yet a suit brought to recover
the proceeds of those lands from a de-

fendant domiciled In Louisiana would
fall within the jurisdiction of the Louis-ia- n

courts.
In most of the States, under the com-

mon law and I lie stututds, the real estate
of the deceased person descends directly
to the heir or devisee, without passing
through the custody of the executor or
ad ministrator; from this rule counsel
seems to base his contention that the
Plaintiff could not maintain an action
againct the Defendant on any cause accru-

ing with respect to real estate after the
death of the intestate, even though the

his duties as such Administrator; that in
the year 1894, said William Price borgiven, then the Administrator cannot

maintain an action in waste committed
by a mortgagee upon the mortgaged
premises' in an independent action. It

rowed one thousand dollars of the de-

fendant, a resident of said county, and
then and there executed to defendant his
promissory note therefor and thereupon
to secure the payment of said note ex

may with show of reason, be claimed,
that the rights of a mortgagee and a
mortgagor with reference to the posses ocuted to the defondanr- a mortgage on .

certain section of timber land belonging
to said Price,containing six hundred and
forty acres and situated in Neva I

payment of simple contract debts, and
wes uot subject to administration, but in
this, s in nearly all of the States, this
rule has been chaDged by statute, and the
real property while descending to the
heirs i made subject to the payment of
debts in the course of administration
and becomes assets ia the bands of the
administrator for that purpose. Hence
it has bsen held that the Administrator
may have such an interest in the lands of
the dec---len- t as would entitle him to re-

deem and therefor entitle him to main-
tain am action. In enecase it is
said, u It is also claimed that the suit is
improperly brought by the Administra-
tor, and that the heirs should have been
made parties. Whether in such cases the
heirs a-- ever necessary parties under
our system, where the bill is filed for

m, or to remeve an alleged cloud
in the sliapo of an undischarged mort-
gage, it is uot now important to examine.

pne Administrator being en-

titled under the statute te the possession
of the lands of his intestate, has such an
interest as entitles him to redeem or to
compel a release of a satisfied mortgage;
and if I ho heirs would have been proper
parties, the decree is nevertheless valid
inosm-K'l- i as it dees not complete justice
as it Hi'iuds provided it is sustained by
the pi 'fs."

Enos vs. Sutherland, 11 Mich. 541.

Disc issing the same question in an

sion of the mortgaged premises, have
bten changed by our statute, which de-

clares that a mortgage of real property
shall not be deemed conveyance what-
ever its terms, so as to enable the owner

ing him to execute a deed to said land
and to give up said promissory note, I
think cannot be reasonably disputed.

The vital question in the case is: Is
the Plaintiff entitled to such a judgment
and decree? If so he can prosecute this
action therefor. The moneys collected

County, State of California; that in Jan-

uary, 1897, default having been made in
the payment of said note, Price at the re--of a mortgage to recover the possession

of the real property without foreclosure quest of the defendant executed and de
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oronartv wan situated in this State, thatand sale.
Gen. Stats. Sec. 32SI. on such judgment by the Plaintiff wouldthe right ef action would belong solely

properly be assets of said estate and subThe mortgagee, under the above pro- - t the heir or devisee. But in several of
ject to the payment of resident and nonrision, not having tho right to recover theStates, including Nevada, California,

Alabama and Minnesota, the personal
representative is entitled to the posses

the possession of tho mortgaged prem-
ises before foreclosure and sale, has no
right to tho possession, therefore his ion ana control, tor the purpose ana
entry upon the mortgaged premises and during tho term of the administration, of
cutting the timber thereon was without
authority of law a trespass,' for which
he should bo held liable in damages to

resident creditors of the intestate who
have presented, or who may present
their claims in pursuance of the pro-
visions of the statute. The policy of tho
la v in every State is to subject all the

properly of the decedent, real aud per-

sonal, to the payment of the cred-

itors of the decedent, except certain
reasonable exceptions for the benefit of
his family. If the Plaintilf cannot main-
tain this action to recover such judgment
then the heirs alone may sue the De-

fendant and recover the value of said
lumber and timber for their own use and

the proper parties in a court of com

livered to him at said Washoe County, a
deed of conveyance for said land and
premises; that said deed was absolute in
form, but executed by Price and received
by the Defendant only as security to se-

cure the payment of said promissory
note, and other sums advanced by De-

fendant on account of said land; that
said deed was duly recorded in the office
of the County Recorder of said Nevada
County, State of California, on the 9th
day of January, 1897; that at the time of
the execution of said deed and at the
date of the death of William Price said
land was heavily timbered with trees
suitable for the manufacture of lumber,
sawed timbers and firewood; that said
land with the timber standing thereon
was worth at said dates twelve thousand
dollars; that the Defendant since the
death of said Price and without the per-
mission of anyone representing said
estate, and without authority from any
source, willfully entered upon said land.

other case, the court says: "It is said petent jurisdiction. If this be the correct

the real as well as the personal property
of tho decedent. (Woerner, Sec. 337;
Statutes of Nevada.) For particular
purposes the letters ot administration
relate back to the time of the death of the
intestate and vest the property in the
administrator from that time. On this
principle an administrator may maintain
trespass for injuries to tho goods of the
interstate committed after such death

view of the law, then he must be heldthat Hi is bill cannot be maintained by the
Administrator of Leach. In England liable for such damages under that sec
Kbore tbe real estate upon the death of tion ef our statute which gives a right of

This Cei trail y Located Hotel has re-

cently been thoroughly renovated
and is run in strictly first-cla- ss

order.
action to tho "owner of such land
against any person who shall cut down
carry away any of the trees or timber deprive all of said creditors thereof, inand before his appointment. (Woerner,
thereon without lawful authority.

Gen. Stats. Sec. 3275.
OPEN TILL 12 P. M.

Board Can be Had by the Day, Week or
Month.

the intestate passes directly to the heir
and is not assets in the hands of the Ad-

ministrator for the payment of debts, the
bill should be brought by the heirs. But
with us the law is different. The action
of ejectmentis given to the Adminis-
trator and the heirs cannot have the ac-

tion until there has been a division of the
estate under a decree of the .probate court
in cases where a division is necessary.

Can it be claimed under these pro

Sec. 173). j contravention of aid policy, for if the
And where the administrator under the administrator coald compel the heirs to

statute is put into pessession of the real account for the moneys collected of the
estate a.s well as the personal estate, any j Defendant for the value of said property,
action necessary to protect the same 1 see no reason why he may not main-again- st

wrong doers, or to recover dam-- tain the action against the Defendant for
ages for injuries thereto, including eject- -' said value. Such judgment in favor of

visions of the law that the administrator
appointed by the District Court of this
State is in any sense such an owner of i erected thereon a sawmill, cut down a PROPRIETORD KAISER,tho lands situated in California upon 1 large number of the trees standing


